IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON

VI CTOR AND VI VI AN MALATESTA
Plaintiffs

V. NQ 2: 95Cv119-B-0O

TUNI CA COUNTY SHERI FF' S DEPARTMENT,
SHERI FF JOHN J. PI CKETT, |11
Privately and in his Oficial Capacity,
OFFI CER JEFF KILLION, Privately and
in his Oficial Capacity, UNKNOMWN LAW
ENFORCEMENT AGENCI ES AND OFFI CERS i n
their Private and O ficial Capacities,
TUNI CA COUNTY, M SSISSIPPI, and CITY OF
TUNI CA POLI CE DEPARTMENT

Def endant s

MVEMORANDUM OPI NI ON

Thi s cause cones before the court upon t he def endants' notions
to dismss.! The court has duly considered the parties' menoranda

and is ready to rule.

FACTS
The facts, as set forth in the plaintiffs' conplaint, are as
follows. The plaintiffs, residents of Shel by, M ssissippi, went to
Fitzgerald's Casino in Tunica County on August 28, 1994. Upon

| eavi ng the casino, the plaintiffs struck a van in the parking | ot

! The defendants Tunica County Sheriff's Departnment, Sheriff
Pi ckett, and Tunica County, M ssissippi, have filed a joint notion
to dismss. The defendant Cty of Tunica Police Departnment has
filed a separate notion to dismss. The plaintiffs have previously
di sm ssed their clainms against Oficer Jeff Killion.



as they were backing out of their parking space. M. Ml atesta
checked the van and, finding no danage, proceeded hone.

Wi | e passing through the City of Tunica, the plaintiffs were
pul l ed over for |eaving the scene of an accident. Several police
officers were present. M. Ml atesta was arrested and taken to
jail. In the process of being arrested, M. Ml atesta clains that
the officers physically abused him After being held for several
hours at the jail, M. Ml atesta was rel eased w thout any charges
being filed against him

On August 28, 1995, the plaintiffs filed suit against the
Tuni ca County Sheriff's Departnent, Sheriff John Pickett, Tunica
County, O ficer Jeff Killion, and Unknown Law Enf or cenent Agenci es
and O ficers. Intheir conplaint, the plaintiffs assert a cause of
action pursuant to 42 US C 8§ 1983 for violation of the
plaintiffs' rights under the First, Fourth, Fifth, E ghth, and
Fourteenth Anendnents. The plaintiffs further assert a variety of
state law clainms, including assault and battery, false arrest,
abuse of process, and negligence. On Cctober 27, 1995, the
plaintiffs anmended their conplaint to nanme the Cty of Tunica

Pol i ce Departnent as a defendant.

LAW
The City of Tunica Police Departnent noves to dismss the
federal clains brought against it on the grounds that it has no

| egal existence for purposes of suit under § 1983. The Fifth



Circuit has previously addressed the i ssue of a police departnment's

capacity to be sued in Darby v. Pasadena Police Dep't, 939 F. 2d 311

(5th Gr. 1991), wherein the court stated:

In order for a plaintiff to sue a city departnent,
it must "enjoy a separate | egal existence." Pursuant to
these principles, we have held that a political
subdi vi si on cannot pursue a suit onits own unless it is
"a separate and distinct corporate entity." Accordingly,
our cases uniformy show that unless the true politica
entity has taken explicit steps to grant the servient
agency with jural authority, the agency cannot engage in
any litigation except in concert with the governnent
itself.

Darby has failed to show that the Gty of Pasadena
ever granted its police departnent the capacity to engage
in separate litigation. H's suit, as it stands, seeks
recovery froma legal entity that does not exist for his
purposes. The district court therefore did not err by
hol ding that Darby's suit was brought against an entity
with no jural existence, and hence, subject to di sm ssal.
Dar by, 939 F.2d at 313-314 (citations omtted). In the present
case, the plaintiffs |ikew se have failed to showthat the Gty of
Tunica granted its police departnent the capacity to sue and be
sued. Therefore, since the Gty of Tunica Police Department is not
a proper party defendant, all clains brought against it should be
di sm ssed. 2
The plaintiffs have previously noved to substitute the Gty of
Tunica as a naned defendant in place of the Tunica Police

Department. Under certain circunstances, substitution may be an

2 Although the Tunica Police Departnent only asserts this
basis as grounds for dism ssal of the § 1983 claim the court finds
that it nust apply to all clainms brought against the Tunica Police
Depart nent .



appropriate renedy, if there is no prejudice to the defendants.
Dar by, 939 F.2d at 314-315. However, this court is not called upon
to judge the nerits of a notion to substitute a party. The
plaintiffs have previously filed such a notion which was deni ed by
Magi strate Judge Eugene Bogen by order dated April 24, 1996. The
plaintiffs have failed to object or appeal the magistrate judge's
ruling, and therefore, the court finds that the denial of the
plaintiffs' notion for substitution should stand.

The Tunica County Sheriff's Departnent, Sheriff Pickett and
Tuni ca County (hereinafter "the County defendants") nove to di sm ss
the 8 1983 clainms brought against the County defendants on the
grounds that the plaintiffs have failed to state a cl ai mupon whi ch
relief may be granted. The County defendants assert that there is
no respondeat superior liability under 8§ 1983, to which the

plaintiffs readily concur. See Monell v. Departnent of Socia

Servs., 436 U S. 658, 691-694, 56 L. Ed. 2d 611, 636-638 (1978).
The County defendants further maintain that the plaintiffs have
failed toidentify a policy or customof the defendant nunicipality
whi ch proxi mately caused injury to the plaintiffs, as is required
to assert a 8 1983 cause of action against a governnental entity.
Monell, 436 U.S. at 690-694, 56 L. Ed. 2d at 635-638. However, the
plaintiffs' conplaint alleges that the County defendants failed to
properly discipline and control their officers, who were known to

be irresponsible in dealing with citizens of the comunity, and



failed to take adequate precautions in hiring, pronoting and
training its officers. The plaintiffs further allege that the
abuse to which the plaintiffs were subjected was an
institutionalized practice of the sheriff's departnent which was
known and ratified by the County defendants. The court finds that
such allegations are sufficient to identify a policy or custom of
the County defendants, so as to state a clai munder 8 1983.

The County defendants further nove to dismss the clains
brought agai nst Sheriff Pickett in his individual capacity on the
grounds of qualified imunity. Wile the plaintiffs have failed to
allege in their conplaint that Sheriff Pickett was an actor in the
incident in question, they have nmade the allegations cited above
regarding failure to discipline officers, failure to properly hire
and train, and ratifying the abusive practices of his deputies.
Supervisory officials may be held individually |iable under § 1983
if their own action or inaction, including a failure to properly
supervi se, anounts to gross negligence or deliberate indifference
which is a proxi mate cause of a constitutional violation. Cantu v.

Rocha, 77 F.3d 795, 807 (5th Cr. 1996); Bowen v. WAtkins, 669 F.2d

979, 988 (5th Gr. 1982); see also Thonpkins v. Belt, 828 F. 2d 298,

304 (5th Gr. 1987) (supervisory liability exists if supervisory
officials inplement a policy so deficient that the policy itself is
a repudi ation of constitutional rights or is a proxinate cause of

the constitutional violation). While qualified imunity may be



available as a defense to the clains brought against Sheriff
Pickett, at this stage in the proceedings, the plaintiffs have
al l eged sufficient facts which, if proven, could show that Sheriff
Pickett's actions proximately caused a violation of the plaintiffs’

clearly established constitutional rights.

CONCLUSI ON
For the foregoing reasons, the court finds that the Cty of
Tuni ca Police Departnment's notion to dismss should be granted and
the County defendants' notion to dism ss should be deni ed.
An order will issue accordingly.

TH'S, the day of June, 1996

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE



